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Al KEN, Judge:

Plaintiffs nove for a prelimnary injunction against defendant
United States of America, Departnent of Interior, enjoining the
Bureau of Reclamation ("Reclamation") frominplenmenting the Klanmath
Recl amation Project 2001 Annual Operations Plan ("2001 Plan" or
"Plan"). Under the 2001 Pl an, water el evations of Upper Klamath Lake
and water flows below Iron Gate Dam will be maintained to support
endanger ed sucker fish and threatened coho sal non. Due to i nadequate
wat er supplies, no irrigation water deliveries will be made to the
majority of land within the Kl amath Recl amati on Project (“Project”).
Plaintiffs seek an order enjoining Reclamation frominpl ementing the
Plan and ordering Reclamation to release unspecified “historic”
ampunts of irrigation water. |In the alternative, plaintiffs request
that the court order Reclamation to release 262,000 acre feet of
water, resulting in an Upper Klamath Lake el evation of 4138 at the

end of Septenber, which allocates roughly fifty percent of stored
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water and inflow to Project irrigators.

Plaintiffs claimthat the 2001 Plan breaches their contractual
rights to irrigation water and is arbitrary and caprici ous under the
Adm ni strative Procedure Act (“APA’), 5 U S.C. §8 706, in that its
i mpl emrentation violates the National Environnmental Policy Act
(“NEPA”"), 42 U S.C. 8§ 4321, et seq., and the Endangered Species Act
(“ESA"), 16 U.S.C. § 1531, et seq.

BACKGROUND

The Project is a water storage and irrigation project serving
over 200,000 acres of land in Southern Oregon and Northern
Cal i forni a. The Project was authorized in 1905 pursuant to the
Recl amation Act of 1902. 32 Stat. 388, 43 U . S.C. § 371, et seq. 1In
accordance with state water |aw and the Reclamation Act, the United
States “appropriated all avail able water rights in the Klamath Ri ver
and Lost River and their tributaries in Oregon and began constructing
a series of water diversion projects.” Klamath Water Users
Association v. Patterson, 204 F.3d 1206, 1209 (9" Cir. 2000)

(“Patterson”).

Water for the Project is stored primarily in Upper Klamath Lake
(“UKL") on the Klamath River. The Link River Dam constructed near
t he nouth of UKL, regulates flows in the | ower Klamath River. It is
owned by Reclamation, but operated and maintained pursuant to
contract by Pacifi Corp, a power conpany. Paci fi Corp al so owns and
operates the canals that carry water from UKL to the Link River, and
it operates several hydroelectric and re-regulating dans on the
Klamath River pursuant to a l|license issued by the Federal Energy
Regul at ory Conmmi ssion. The furthest downstream of these dans is the
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lron Gate Damin California.

Recl amati on nust bal ance diverse, and often conpeting, demands
for Project water. Recl amati on nust deliver water to Project
irrigators in accordance with the rights held by the United States
and the irrigators' individual repaynent contracts, subject to the
availability of water. Plaintiffs Klamath Irrigation District and
Tul el ake Irrigation District have rights to receive appropriated
water pursuant to their contracts with Reclamation. Two nati onal
wildlife refuges, the Lower Klamath and Tul e Lake National WIldlife
Ref uges, depend on the Project for water and receive | arge quantities
of return irrigation flows and other Project waters.

Under the ESA, Reclamation nust not engage in any action that is
likely to jeopardize the continued existence of an endangered or
t hreatened species or result 1in the destruction or adverse
nmodi fication of the critical habitat of such a species. See 16
U S C 8§ 1536(a)(2). In 1988, two fish, the Lost River and shortnose
suckers, were listed as “endangered” due to a decline in the species'
popul ation resulting froma fragmentati on of aquatic habitat through
danm ng, flow diversion, and decreased water quality. 53 Fed. Reg.
27130, 27131-32 (July 18, 1988). The suckers live only in UKL and
near by Project waters. They are adfluvial, in that the suckers |ive
nostly in UKL, migrating up tributaries to spawn.

Below Iron Gate Dam the Klamath River is used by various species
of fish, including the Southern Oregon/Northern California Coast coho
sal non (“coho sal non” or “salnon”). The coho salnmon was |isted as
"threatened” wunder the ESA in 1997, in part due to habitat
degradation resulting from water diversions. 62 Fed. Reg. 24588,
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24592 (May 6, 1997). The Klamath River from lron Gate Dam to the
Paci fic Ocean has been designated as a "critical habitat”" for the
coho salmon. See 64 Fed. Reg. 24049 (May 5, 1999). The coho are
anadronmous, in that they mgrate from the ocean to fresh water to
spawn.

Large nunbers of bald eagles mgrate into the Klamath Basin
during fall and winter. The eagles, listed as “threatened” under the
ESA, rely heavily on the abundant waterfowl that use the Lower
Kl amat h National WIldlife Refuge, which receives water from Project
oper ati ons.

Finally, Reclamation nust also consider the rights of Indian
tribes, including defendants-intervenors Klamath and Yurok Tribes,
who hold fishing and water treaty rights in the Klamath Ri ver Basin.
The Tribes retained these rights pursuant to treaties in which they
ceded mllions of acres of land to the United States. See Parravano
v. Babbitt, 70 F.3d 539, 541-42, 545 (9" Cir. 1995); United States v.
Adair, 723 F.2d 1394, 1414 (9'" Cir. 1983). The endangered suckers,

called “c’wani by the Klamath Tri bes, play an integral role in the
Klamath Tri bes’ custonms and traditions. Prior to its closing in
1986, Klamath Tribes maintained a c’wam fishery which provided a
source of food and income for tribal menbers. Declaration of Elwood
MIller, 1 5-9. The threatened coho salnon are equally inportant to
the Yurok Tribe, providing a source of food, opportunities for
enpl oyment and i nconme, and the basis of Yurok customs and traditions.
Decl aration of denn More, T 4, 6, 8, 11. Recl amati on has an
obligation to protect tribal trust resources such as the sucker fish
and sal non. Patterson, 204 F.3d at 1213; Parravano, 70 F.3d at 547;
7 - OPI NI ON AND ORDER
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Adair, 723 F.2d at 1408-11, 1415.

Several constraints force Recl amati on “to wal k a wat er - managenent
tightrope in dry years.” Def endants’ Opposition to Mtion for
Prelim nary Injunction, p. 6. Unlike other Reclamati on projects, the

Proj ect does not have a nmmjor water storage reservoir. Yearly water

| evel s of UKL vary, largely depending on the previous wnter's
snowfall and the anount of precipitation during the spring and
sunmer . UKL is relatively shallow and unable to capture and store
| arge quantities of water from spring run-off. Consequently, the

Project’s storage capacity is |limted, and Reclamation cannot store
wat er during years of heavy precipitation to neet water needs in dry
years.

To prepare Project operation plans, Reclamation relies on the
Nat ural Resources Conservation Service ("NRCS") Streanfl ow Forecast
for the Upper Klamath Basin. NRCS issues its forecasts on a nonthly
basis, between January and June, for the period from April 1 to
Septenber 30. The Project’s primary irrigation season begins in late
March, shortly after Reclamation receives the first streanflow
forecasts.

In Iight of the diverse water demands, Reclamation initiated a
public process to establish a new long-termoperating plan. For the
past several years, Reclamation has issued one-year interim plans
while formulating a long-term plan for water distribution
Recl amati on issues the annual plans in order to provide operating
criteria and to assist water users and resource managers in planning
for the water year. Although anticipated several years ago, a |ong-
term pl an has not been conpl et ed.
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Based on NRCS forecasts, Reclamation has defined the 2001 water
year as “critical dry.” As of April 6, 2001, Reclamation determ ned
that inflow volume into UKL would be 108,000 acre feet during the
period of April through Septenber, the small est anpunt of inflow on
record.

On January 22, 2001, Reclamation forwarded a biological
assessnent of the Project’s effects on the coho salnon to the
National Marine Fisheries Service (“NMFS’) and requested the
initiation of formal consultation under the ESA Simlarly, on
February 13, 2001, Reclamation forwarded a biol ogical assessnment of
the Project’s effects on the shortnose and Lost River suckers to the
United States Fish and Wldlife Service (“FW5”) and requested formal
consul tation. Recl amation’s biol ogical assessnents concl uded that
the Project’s continuing operations were likely to adversely affect
t he sucker species and the coho sal non.

FWS6 began formal consultation and issued a draft Biol ogical
Opinion (“BiOp”) on March 13, 2001. The draft Bi Op concl uded that
t he sucker populations in UKL are at risk fromadverse water quality,
| oss of habitat, entrainnment, and | ack of passage. The Bi Op stated
t hat devel opnment and operations of the Project were mmjor factors
contributing to the | oss and degradation of aquatic habitat and the
endangered status of the suckers. I n accordance with the ESA and
governing regul ations, FWS proposed "reasonable and prudent
alternatives" ("RPAs") to the proposed operation of the Project that
woul d not cause jeopardy. 16 U S.C. 8 1536(b)(3)(A). FWSs proposed

an RPA of m ni mum UKL surface el evati ons between 4140 and 4142.5 feet
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from January through October 15.1

NMFS conpleted a draft Bi Op on March 19, 2001. The draft Bi Op
concl uded that the Project’s operations would jeopardi ze coho sal non
and proposed RPAs of mninumwater flows in Klamath River below Iron
Gat e Dam

Upon revi ew of the draft Bi Ops, Reclamati on i nformed FWs and NMVFS
t hat the forecasted water supplies for 2001 were not adequate to neet
the needs of both RPAs. On April 6, 2001, FW5 and NMFS rel eased
their final Bi Ops on the effects of the Project on the suckers, coho
sal non, and bal d eagl es. FWS Adm nistrative Record (“FWS AR"),
Addendum 2; NMFS Adm ni strative Record (“NMFS AR’), Volunme 111, 105.
FW6 and NMFS again concluded that operation of the Project, as
initially proposed by Reclamation, would jeopardize the continued
exi stence of the suckers and the coho sal non. The FWS Bi Op concl uded
that the Project’s operations would cause harm but not jeopardy, to
the continued existence of the bald eagles.

FW6 and NMFS adjusted the m ninmum UKL el evations and Klamath
Ri ver flows to reflect the reduced water avail able for the 2001 wat er
year. FWS proposed a mnimum UKL el evation of 4139, provided a
m ni mum surface |evel of 4140 was sustained on a |long-term basis.
The m nimum el evation RPA is intended to increase water quality and
t he physical habitat for juvenile and adult suckers, and provide for

access to spawni ng areas.

_ A FWS Bi Op prepared in 1992 recomended | ower | ake el evations
in UKL. Relying on new information regarding Potentlal adver se
effects of low | ake | evels and massive fish kills in the 1990s, FW5
concl uded that higher UKL | evels than those recommended in the 1992
Bi Op were necessary to reduce the risk of extinction.
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NMFS proposed a range of mninuminstream flows in the Klanmath
Ri ver below lron Gate Damfrom April through Septenmber, froma | ow of
1,000 cubic feet per second (“cfs”) in July through Septenber, to a
hi gh of 2,100 cfs between June 1-15. The river flows are recomended
in order to increase riparian habitat for coho salnmon. The RPAs in
the NWMFS BiOp are Ilimted in duration, because NWS expects
additional information regarding flow and sal non habitat will becone
available in the near future. NWMS represents that it will prepare
a conprehensive Bi Op by June 7, 2001, addressing m ninmumwater flows
below Iron Gate Damin future critical dry years.

Also on April 6, 2001, Reclamation issued its 2001 Operations
Pl an, which incorporates the conclusions contained in the Bi Ops and
i mpl ements the RPAs proposed by FWS and NMFS. After inplenentation
of the RPAs, the availability of irrigation water is severely
limted, and nost Project lands will receive no water deliveries.
The Plan makes available for irrigation 70,000 acre feet of water
from Cl ear Lake and Cerber Reservoirs.?

Plaintiffs filed this action on April 9, 2001, and noved for
prelimnary injunctive relief on April 11. The court held a status
conference on April 12, 2001, and ordered t he defendants (hereinafter
“the governnent”) and proposed defendants-intervenors to respond by
April 24, 2001, and plaintiffs to reply by April 26, 2001. The

government filed the adm nistrative record on April 18, 2001, with an

2Def endant i ntervenor The W /I derness Soci ety suggests that
this allocation of irrigation water violates the ESA because no
water is allocated to the Lower Klamath National WIdlife Refuge,
which could result in the incidental take of numerous bal d eagles.
See The W derness Society’s Opposition to Plaintiffs’ Mtion for
Prelimnary Injunction, pp. 28-29.
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Addenda filed April 25 (docs. #46 and #85).

Much litigation over the Project and its operations has ensued
in recent vyears, including a <case particularly relevant to
plaintiffs’ motion for prelimnary injunction. |In May 2000, various
conservation and fishing interests, including several defendants-
intervenors in this case, filed a |awsuit chall enging Reclamation's

2000 PI an. Paci fic Coast Federation of Fishernmen's Ass’n v. Bureau

of Recl amati on, F. Supp. 2d , 2001 W 360146 (N.D. Cal. Apri

3, 2001). The plaintiffs there alleged that Reclamation violated
ESA, by releasing water for irrigation and water flows in the Kl amath
Ri ver prior to consultation with NMFS regardi ng the Project’s effects
on threatened coho sal non. The District Court for the Northern
District of California agreed and issued an injunction prohibiting
Recl amation fromrel easing any water for irrigation until Reclamation
conplied with its ESA obligations.

Specifically, the court ordered: "[T]he Bureau of Reclanmation
hereby is enjoined from sending irrigation deliveries from Kl amath
Proj ect whenever Klamath River flows at Iron Gate Dam drop bel ow t he
m nimum fl ows recomended in the Hardy Phase | report, until such
time as the Bureau conpletes a concrete plan to guide operations in
the new water vyear, and consultation concerning that plan is
conpleted, either by (1) formal consultation to a "no jeopardy"
finding by the NMFS, or (2) the Bureau's final determ nation, with
the witten concurrence of the NWMFS, that the proposed plan is
unlikely to adversely affect the threatened coho salnmon.” 2001 W
360146, *21.

On April 16, 2001, the court clarified its April 3 Order in
12 - OPI NI ON AND ORDER
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response to a "Notice of Conpletion of Consultation” filed by the
government. The court stated that to fulfill the requirements for
term nation of the injunction, Reclamation nust finalize a concrete
2001 Pl an, formally consult with NMFS regardi ng that plan, and obtain
from NMFS a BiOp on the effects of the 2001 Plan. Conversely, if
NMFS finds that the 2001 Plan is not likely to jeopardize the
exi stence of coho sal non or adversely nodify critical habitat, the
injunction may be |ifted. If NMFS finds that the 2001 Plan does
cause jeopardy or adversely affect critical habitat, Reclamation nust
notify NMFS whether it intends to proceed with the Plan, and if so,
whether it will adopt any RPAs proposed by NMS. I f Reclamation
intends to proceed despite a jeopardy finding and absent the RPAs
proposed by NMFS, it nust state the basis for its conclusion that

such action does not violate the ESA. Pacific Coast Federation of

Fi shermen’s Ass’'n v. Bureau of Reclamation, Civ. No. 00-01955-SBA
(N.D. Cal. April 16, 2001).3
On April 23, 2001, all parties to the litigation at bar

participated for three full days in medi ati on proceedi ngs directed by
Magi strate Judge Thomas Coffin. Despite intense and genuine efforts
by Judge Coffin and the parties, no resolution for the 2001 water
year coul d be agreed upon, although the parties expressed an i nterest
in continued |long-termmedi ation with Judge Coffin. The court heard

oral argunment on April 27, 2001.

SHere, neither NMFS nor FWS issued a Bi Op on the effects of
the final 2001 Plan; rather, the Plan and the Bi Ops were issued the
sanme day, with the Plan incorporating the RPAs contained in the

Bi Ops.
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STANDARD
The party seeking a prelimnary injunction nmust show either (1)
a conbi nation of probable success on the nerits and the possibility
of irreparable injury; or (2) that serious questions are raised and
t he bal ance of hardships tips sharply inits favor. Stuhlbarg Int’]|

Sales Co., Inc. v. John D. Brush and Co.., Inc., 240 F.3d 832, 839-40

(9th cir. 2001). While stated as alternatives, "[t]hese fornul ati ons
are not different tests but represent two points on a sliding scale
in which the degree of irreparable harmincreases as the probability

of success on the nerits decreases." Big Country Foods v. Board of

Educ, 868 F.2d 1085, 1088 (9'M Cir. 1989). “Even if the bal ance of
hardshi ps tips sharply in plaintiffs' favor, it nust be shown as an
irreduci ble mninmum that there is a fair chance of success on the

merits.” Stanley v. University of Southern California, 13 F. 3d 1313,

1319 (1994). Additionally, where the public interest is involved,
the court nmust consider whether the balance of public interests
wei ghs in favor of granting or denying the injunctive relief sought.
West | ands Water Dist. v. Natural Resources Defense Council, 43 F.3d
457, 459 (9th Cir. 1994).

DI SCUSSI ON

A. Bal ance of Hardshi ps

Plaintiffs contend that they are entitled to prelimnary
injunctive relief primarily because plaintiffs, and those they
represent, will suffer great harmif the 2001 Plan is inplenented.
There is no question that farners who rely on irrigation water and
their communities will suffer severe econom c hardship if the 2001
Plan is inplenmented. The decl arations of Steven Kandra and David

14 - OPI NI ON AND ORDER
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Cacka, Klamath Basin farmers, describe the hardships they will suffer
if their lands receive noirrigation water, including |oss of incone,
inability to pay debts, potential loss of |and and equi pnent, and
i mmeasurable harm to their way of |iving. Decl aration of Steven
Kandra, Y1 5-9; Declaration of David Cacka, 9§71 8-11. Local
governnental entities in the Klamath River Basin anticipate
agricultural losses inthe mllions of dollars, |oss in revenues, and
addi ti onal burdens on social services. See, e.q., Declarations of
WIlliam J. Stephens, Gary W Anderson, Sharron L. Molder, Mary
Frances McHugh. The court recogni zes the harmthat could be suffered
by plaintiffs and surroundi ng conmunities. However, the court nust
bal ance that harm against the harmto the suckers and sal non, those
who rely on the fish, as well as the public interest.

NMFS and FWS have determ ned that Project operations will cause
j eopardy to the continuing existence of the suckers and coho sal non
and adversely affect the critical habitat of the coho sal non.
Threats to the continued existence of endangered and threatened
species constitute ultimte harm “Congress has spoken in the
pl ai nest of words, nmaking it abundantly clear that the bal ance has
been struck in favor of affording endangered species the highest of
priorities, thereby adopting a policy which it described as
""" Tennessee Valley Authority v. Hill
437 U. S. 153, 194 (1978); accord Sierra Club v. Marsh, 816 F.2d 1376,
1383-84, 1387 (9th Cir. 1987).

‘“institutionalized cauti on.

The Klamath and Yurok Tribes rely on the fish as a vital
conponent of the Tribes’ cultures, traditions, and econom c vitality.
Menbers of the Klamath and Yurok Tribes, Elwood MIler and d enn
15 - OPI NI ON AND ORDER
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Moore, describe the past and continuing hardship suffered by Tri bal
menbers as a result of the decline of their fisheries. Declaration
of Elwood MIler, 19 5-11, 15, 16; Declaration of G enn More, 1 6-
8, 11. Many custons and traditions revolve around the fish harvest,
whi ch is now reduced, or in the case of the suckers, non-existent.
Loss of fish results in a loss of food, inconme, enploynment
opportunities, and sense of community.

Simlarly, fishermen and fishing communities rely on coho sal non
to sustain economc viability and their way of life. The public
i nterest weighs heavily on both sides of the dispute.

Bal anci ng these harnms is a difficult task, and one that | eads to
no concrete determnation. G ven the high priority the | aw pl aces on
species threatened with extinction, I cannot find that the bal ance of
hardship tips sharply in plaintiffs’ favor.

B. Breach of Contract C aim

Plaintiffs allege that Reclamation breached its contracts with
plaintiffs Klamath Irrigation District and Tulelake Irrigation
District by using Project water for purposes other than irrigation.
However, as recognized by this court and the Nnth Circuit,
plaintiffs’ contract rights to irrigation water are subservient to
ESA and tribal trust requirenents. Patterson, 204 F.3d at 1214.
Therefore, plaintiffs cannot assert breach of contract based on

Recl amation’s allocation of water to protect the suckers and sal non.

Plaintiffs also all ege breach of contract based on Recl amation’s
failure to preserve and naintain the water supply for users entitled
to take or receive water under their contracts. Plaintiffs do not
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expl ain what precise action Reclamation should take to protect its
wat er supply, although they suggest that Reclamation take | egal
action against junior water users outside the Project.

Under federal reclamation |aw, the Secretary of the Interior is
required to proceed in conformty with state laws with respect to the
control, appropriation, wuse, or distribution of water wused in
irrigation, provided such state |aws are consistent with directives
of Congress. See California v. United States, 438 U. S. 645, 668-69
(1978).

Water rights adjudication for the Klamath Ri ver Basin to perfect

asserted water rights is pending in state court. See United States
v. Oregon, 44 F.3d 758, 762 (9" Cir. 1994). Apparently, numerous
parties have filed pre-1909 water right clains to the UKL and its
tributaries. See Klamath Tribes’ Menorandum in Opposition to
Plaintiffs’ Mdtion for Prelimnary Injunction, p. 7. According to
t he governnment, the State of Oregon has taken the position that it
w Il not deny existing water rights based on the claimof an all eged
seni or water hol der during the water rights adjudication. Therefore,
it appears that Reclamation is precluded frompursuing acti on agai nst
junior water users until all rights have been adjudicated.
Regardl ess, plaintiffs present no specific information as to the
identity of junior water wusers or whether Reclamation could
successfully assert water rights clainms against them

Finally, plaintiffs fail to explain why Recl amati on nust deliver
irrigation water while |l egal action is contenplated, particularly in
i ght of Reclamation's obligation to protect ESA species and tri bal
trust resources. Thus, plaintiffs fail to show a |ikelihood of
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success on the nerits of their contract claim

C. Administrative Procedure Act Clains

Plaintiffs allege that the Reclamati on vi ol ated NEPA by issui ng
the 2001 Plan wi thout preparing an Environnental |npact Statement,
and that FWS and NMFS violated the ESA by failing to utilize the
best scientific evidence available in their respective BiOps.
Nei t her NEPA nor the ESA provide a private cause of action for the

claims asserted by plaintiffs. See Bennett v. Spear, 520 U.S. 154,

172-73 (1997) (judicial reviewof biological opinions avail abl e under
the APA); Northwest Resource Information Center, Inc. v. National

Marine Fisheries Service, 56 F.3d 1060, 1066 (9'" Cir. 1995) (NEPA

claim reviewabl e under APA). Therefore, judicial review of the
chal | enged agency actions is governed by 8 706 of the APA. 5 U S.C
8§ 706(2); Pyram d Lake Paiute Tribe of Indians v. United States Dep’t
of Navy, 898 F.2d 1410, 1414 (9" Cir. 1990).

Under the APA, an agency decision nust be upheld unless it is
"arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law " 5 U.S.C. 8§ 706(2)(A); see also, Marsh v. Oregon
Nat ural Resources Council, 490 U. S. 360, 376 (1989) (arbitrary and

capricious standard applies to agency findings which involve agency
expertise). Although the "inquiry into the facts is to be searching
and careful, the ultimte standard of review is a narrow one. The
court is not enpowered to substitute its judgnent for that of the

agency." Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U. S

402, 416 (1971). "When specialists express conflicting views, an
agency nust have discretion to rely on the reasonabl e opinions of its
own qualified experts even if, as an original matter, a court m ght
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find contrary views nore persuasive." Mrsh, 490 U S. at 378.

In other words, a court "may reverse the agency's decision as
arbitrary or capricious only if the agency relied on factors Congress
did not intend it to consider, entirely failed to consider an
i nportant aspect of the problem offered an explanation that ran
counter to the evidence before the agency, or offered one that is so
i npl ausi ble that it could not be ascribed to a difference in view or
t he product of agency expertise." Western Radio Service Co. v. Espy,
79 F.3d 896, 900 (9" Cir. 1996) (citing Dioxin/Organochlorine Center
v. Clarke, 57 F.3d 1517, 1521 (9" Cir. 1995)).

1. Nat i onal Environnmental Policy Act

NEPA requires all federal agencies to prepare a detailed
Envi ronnment al | npact Statenment ("EIS") for "every recommendati on or

report on proposals for legislation and other major Federal actions

significantly affecting the quality of the human environnment." 42
US C 8§ 4332(2)(C). | npl emrenting regulations provide for the
preparation of an environnental assessnment (“EA"), a brief

prelimnary evaluation which either determnes that an EIS is
required or concludes with a finding of no significant inpact
(“FONSI”). 40 C.F.R 8 1508.9. Agencies may al so choose to prepare
an EA as an aid to agency planning. 1d. 8§ 1501.3(b).

NEPA' s purpose is to ensure infornmed agency action. Swanson V.

United States Forest Service, 87 F.3d 339, 343 (9" Cir. 1996). “NEPA

does not mandate particul ar substantive results, but instead inposes
only procedural requirenents.” Okanogan Hi ghlands Alliance V.

Wllians, 236 F.3d 468, 473 (9" Cir. 2000) (quoting Laguna G eenbelt,

Inc. v. United States Dep't of Transp., 42 F.3d 517, 523 (9" Cir.
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1994)) .

Al t hough Recl amation did not prepare an EIS, it prepared an EA
for the 2001 Plan. The EA exam ned potential environmental effects
of proposed operations in 2001 under a critical dry forecast. The EA
took into account the RPAs proposed by FWS and NMFS, and the
operational effects on the Projects if the RPAs were inplenented.
The EA al so suggested five alternative operations for the Project and
addressed the inpacts of each alternative. Reclamtion’ s EA did not
conclude with a FONSI. In light of the extreme drought conditions
and the proposed RPAs, Reclamation found that the plan could
significantly affect the environnment. However, the EA did not

specifically find that an EIS was required for the 2001 Plan.*

a. St andi ng

Def endant s-i ntervenors representing conservation and fishing
interests (hereinafter “The WIderness Society”) argue that
plaintiffs |lack standing to pursue their NEPA claim The W/ derness
Society clains that plaintiffs’ alleged harmis purely econom c and
outside the zone of interests protected by NEPA. | disagree.

“NEPA’ s purpose is to protect the environnment, not the economc
interests of those adversely affected by agency decisions.” Nevada

Land Action Ass’'n v. United States Forest Service, 8 F.3d 713, 716

(9th Cir. 1993). Accordingly, “a plaintiff who asserts purely

~4n their Reply brief, plaintiffs contend that the governnent,
bK issuing an EA, admts that the 2001 Plan triggered NEPA and t hat
t hey have failed to conplr wi th NEPA requirenents. | disagree.
The regul ations clearly allow an agency to prepare an EA “on ang
action at any time” to assist in planning. 40 C.F.R 8 1501. 3(b).
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economi c injuries does not have standing to challenge an agency

action under NEPA.” |1d.; accord Western Radi o Services, 79 F.3d at

902- 03. Plaintiffs nust assert nore than economc harm or a
“l'ifestyle | oss” to i nvoke standing; plaintiffs nust al so assert that
the 2001 Plan “will have a primary inpact on the natura

environment.” |d. at 903 (quoting Port of Astoria v. Hodel, 595 F. 2d
467, 476 (9'" Cir. 1979)); Nevada Land Action, 8 F.3d at 716

Al t hough plaintiffs enphasize their potential econom c |osses,
they also allege harmto the natural environnment. Plaintiffs allege
that the 2001 Plan will inpact air, water, and soil quality, as well
as waterfowl and wldlife which inhabit the wldlife refuges.
Conmpl aint, 1Y 22, 39. Plaintiffs submt declarations in support of
their allegations.® Accordingly, |I find that plaintiffs’ allegations
of econom c harm are coupled with environnmental concerns and suffice
to establish standi ng under NEPA.

b. Application to Ongoi ng Operations

Plaintiffs argue that the “changed” operating criteria of
prioritizing water for fish over irrigation purposes and the
i npl ement ati on of the RPAs recomrended by the Bi Ops render the Pl an

a "major federal action" triggering the requirenments of NEPA. ©

SThree declarants, however, do not appear to be parties to
this litigation. See Declarations of Larry Turner, Robert L.
Crawf ord, and Rick Wodley. Nevertheless, the court considers the
i nterests stated bg those individuals to be simlar to those which
coul d be asserted by actual plaintiffs or plaintiff-intervenors.

6The court notes that £Iaintiffs_do not chal |l enge explicitly
the inplenmentation of the RPAs in their Conplaint; rather,
plaintiffs limt their NEPA challenge to Reclamation’s

“determ n[ation] that the Klamath Project will be operated for
pur poses other than irrigation and refuge use.” Plaintiffs’
21 - OPI NI ON AND ORDER
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Plaintiffs allege that Reclamation cannot inplenment the 2001 Pl an
before it prepares an EIS describing the purpose and need for the
Pl an, the environnental effects of the Plan, alternatives to the
Pl an, and neans by which the inpacts of the Plan could be mtigated.
Plaintiffs argue that the failure to analyze alternative sources of
wat er hanpered Reclamation’s ability to neet its contractua
irrigation obligations and renders the 2001 Plan arbitrary and
capri ci ous. The governnent responds that practical constraints
precl ude the application of NEPA to annual operating plans such as

t he 2001 PI an.

NEPA does not apply retroactively. See Westside Prop. Owmers v.
Schl esi nger, 597 F.2d 1214, 1223 (9" Cir. 1979). Therefore, an EI S

cannot be required on the basis of the Project's construction.
"However, if an ongoing project undergoes changes which thensel ves

ampunt to 'nmmj or Federal actions,' the operating agency nust prepare
an EI'S." Upper Snake River Chapter of Trout Unlimted v. Hodel, 921
F.3d 232, 234-35 (9" Cir. 1990) (citing Andrus v. Sierra Club, 442

U.S. 347, 363 n. 21 (1979)). Thus, the issue is whether the 2001

Pl an constitutes a "mmj or federal action" under NEPA.
As an initial matter, plaintiffs’ characterization of

Recl amation’s duty to protect ESA species and tribal resources as a

Conpl aint for Declaratory and Injunctive Relief, T 38. However,
plaintiffs refer to the RPAs in their Conplaint, and plaintiffs
rai sed challenges to the inplenmentation of the RPAs in their briefs
and during oral argument. |In fact, during oral argunent,
laintiffs conceded that Reclamation mas bound by the ESA, but that
ecl amation’s discretionary action of n?lenentlng t he RPAs
requires an EIS. Nevertheless, plaintiffs rely heavily on their
“change in operations” argunEnt |n their briefs, and I w ]l
therefore address it.
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“change in operations” inplenmented in response to various “demands”
is inaccurate. See Plaintiffs’ Menorandumin Support of Prelimnary
| njunction, pp. 1-2, 11. Reclamation "has responsibilities under the
ESA as a federal agency. These responsibilities include taking
control of the [Project] when necessary to neet the requirenments of
the ESA, requirenments that override the water rights of the
Irrigators."” Patterson, 204 F.3d at 1213.

Simlarly, the United States, as a trustee for the Tribes, is
obligated to protect the Tribes’ rights and resources. See Mtchell

v. United States, 463 U S. 206, 224-26 (1982); Patterson, 204 F.3d at

1213. Water rights for the Klamath Basin Tribes "carry a priority
date of time immenorial." Adair, 723 F.2d at 1414. These rights
"take precedence over any alleged rights of +the Irrigators.”
Patterson, 204 F.3d at 1214. Recl amation, therefore, has a
responsibility to divert the water and resources needed to fulfill
the Tribes' rights.

As such, Reclamation's "change in operation” is mandated by | aw,
and the requirenments of NEPA do not apply. National Wldlife
Federation v. Espy, 45 F.3d 1337, 1343 (9" Cir. 1995) (citing
Forel aws on Board v. Johnson, 743 F.2d 677, 681 (9'" Cir. 1984)).

VWhet her an EIS is required for the Plan’s inplenentation of the

recommended RPAs is a closer question. As plaintiffs maintain, the

consequences of the 2001 Pl an are unprecedented and wi |l undoubtedly
have an effect on the environnment. The governnent concedes this
poi nt. However, under these specific circunstances, | find that the
issue is "not whether the actions are of sufficient magnitude to

require the preparation of an EI'S, but rather whether NEPA was
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intended to apply at all to the continuing operations of conpleted
facilities." County of Trinity v. Andrus, 438 F. Supp. 1368, 1388
(E.D. Cal. 1977).

| f NEPA applies to the 2001 Plan, Reclamation could not conply
with the mandates of NEPA and prepare an EIS before irrigation water
deliveries normally begin. An EIS takes at |east several nonths to
conpl et e. Reclamation relies on NRCS forecasts to estimate the
amount of available water and prepare an operations plan for the
year. Forecasts begin in January, sonme two nonths prior to the
commencenent of irrigation season. These tinme constraints render it
i npossi bl e for Reclamation to conplete an EI'S for an annual operating
pl an.

In Trinity, the plaintiffs sought to enjoin Reclamation from
lowering the |level of a reservoir during a drought year because of
the potential damage to fish popul ations. The district court
rejected the plaintiffs' NEPA claims, finding that the proposed
action was nothing nore than the continued operation of the facility.
Id. Additionally, the court explained:

If . . . an EIS were to be required to cover continuing

operations over a tinmespan short enough to allow realistic

adj ustments of operations to nmeet changed conditions, the

Bureau and nost other federal agencies would be condemed

to an endl ess round of paperwork. . . . Thus, for projects

.o whi ch have an annual planning cycle, an EI'S would

virtually always be in progress.

Trinity, 438 F. Supp. at 1389. The court concluded that if NEPA
requi red such an “operational” EI'S, “the resulting interference with
the intended functions of federal agencies could be so great as to
render conpliance ‘inpossible’ within the neaning” of NEPA. 1d. |
agree. It makes no sense to i npose upon Recl amation a requirenent it
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can never fulfill.

Plaintiffs rely on a decision from the Eastern District of
California, where the district court held that the inplenentation of
statutorily-mandated water allocations required an EIS. Westl ands

Water District v. United States, 850 F. Supp. 1388 (E.D. Cal. 1994).

There, however, the all eged federal action involved i npl enentati on of
a new y-legislated statutory schenme whi ch reduced t he anmount of water
available to irrigators by fifty percent. [d. at 1416. Westl ands
did not involve the inplenentation of a short-term annual water plan
prepared under drought conditions.

Finally, even if plaintiffs could show a |ikelihood of success

on the nerits of their NEPA claim they would not be entitled to an

i njunction. The APA authorizes the court to “set aside, rather than
conpel ,” agency actions. 5 US.C § 706(2). Accordingly, the
appropriate remedy would be to set aside the 2001 Plan and require

Recl amation to prepare an EIS. Plaintiffs argue that, while the EI' S
is pending, the court should order historic amunts of water
del i veri es. Plaintiffs claimthat no evidence shows that historic
irrigation deliveries in prior dry years caused greater harmto the
suckers or the salnon than in any other year. Plaintiffs fail to
recogni ze that Project operations remain subject to the requirenents
of the ESA and Reclamation’s tribal trust obligations, which would
preclude the delivery of any irrigation water if the 2001 Plan is set

aside.” See 40 C.F.R 8 1506.1(c). Moreover, absent a concrete and

The court is not convinced that prior years with | ow UKL
el evations and Klamath River flow did not harmthe fish and woul d
not harmthe fish under the unprecedented conditions of this water
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final 2001 Plan, the injunction issued by the Northern District of
California would remain in full force and effect. Ther ef ore,
plaintiffs cannot obtain the injunctive relief they seek under NEPA.

| amdi sturbed, however, that Reclamation has failed to conplete
an EI'S analyzing the effects and proposed alternatives of a long-term
pl an. Reclamation represented in past proceedings that such a plan
woul d be conpleted |ong before 2001. Yet, no plan exists. I n
essence, Reclamation is avoiding its duties under NEPA by relying on
annual plans to which NEPA cannot realistically apply. During oral
argunment, governnment counsel represented that the long-termEIS is
schedul ed to be conpleted in February 2002. However, it awaits the
conpletion of an updated NMFS Bi Op, slated to be conpleted in June
2001. The court intends to nonitor Reclamation’s conpliance withits
representations. This dispute highlights the need for |ong-term
pl anning to mnimze the effects of future dry years.

b. ESA d ains

Plaintiffs allege that Reclamation’ s inplenmentation of the FW5
and NMFS Bi Ops violates the ESA, because: 1) the RPAs outlined in
the BiOps are not consistent with the intended purpose of the
Project; 2) NWMFS inproperly determned that the ESA conpels agency
actions; 3) FWs and NVMFS failed to devel op an environnental baseline
to determ ne the actual effects of the Project; 4) FWS failed to

consider scientific evidence of variable |ake elevations and the

year. Coho salnon were not listed until 1997, and the suckers
remai n endangered nore than twelve years after they were |isted.
As the government noted in argument, |owering UKL even one foot
| omwer than the m ni mum RPA of 4139 woul d reduce the suckers’
habitat by 50%
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i npact on sucker fish populations; and 5) NMFS relied on a |ack of
rel evant information about the effects of variable flow reginmes on
sal nron and the salnmon’s utilization of the Klamath River. Plaintiffs
all ege that these failures render the Bi Ops and their adoption by
Recl amation arbitrary and capricious.

The ESA requires the Secretary of the Interior to pronul gate
regulations listing species of animals that are "threatened" or
"endanger ed” under certain criteria and to designate their "critical
habitat." 16 U S.C. 8 1533. The ESA further requires each federal
agency to ensure that any agency action "is not likely to jeopardize
the continued existence of any endangered species or threatened
species or result in the destruction or adverse nodification of
[critical] habitat.” 1d. 8 1536(a)(2). |If an agency determ nes that
a proposed action could adversely affect a |isted species, it nust
engage in formal consultation with the appropriate expert agency,
such as FWs or NMFS. The consulting agency nust then provide the
action agency with a Bi Op explaining how the proposed action wll
af fect the species or its habitat, i.e., whether the proposed action
will result in "jeopardy" or "no jeopardy." [1d. 8§ 1536(b)(3)(A).

| f the consulting agency concl udes that the proposed action w |l
j eopardi ze the continued existence of a |listed species or adversely
affect critical habitat, the Bi Op nmust outline any RPAs that will
avoi d those consequences. 1d. Alternatively, if the Bi Op concl udes
that the agency action will not result in jeopardy or adversely
af fect habitat, or proposes RPAs to avoid jeopardy, the consulting
agency nust provide a witten statenent specifying the "inpact of
such i ncidental taking on the species,” as well as RPAs "necessary or
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appropriate to mnimze such inmpact.” 1d. 8§ 1536(b)(4). Finally,
the consulting agency nust describe the ternms and conditions that
must be conmplied with to inplement the RPAs. Id. During the
consul tation process, the ESA forbids "irreversible or irretrievable
comm t ment of resources” which could foreclose the inplenmentati on of
an RPA. 1d. 8§ 1536(d).

Plaintiffs first argue that the purpose of the Klamath Project,
pursuant to the Reclamation Act, is irrigation. Plaintiffs allege
t hat the RPAs adopted by Recl amation benefit fish to the detrinent of
irrigation, and the RPAs are therefore inconsistent wth the
Project's purpose. Plaintiffs also allege that the RPAs contained in
the BiOps are not “economcally feasible.” These argunents are
wi thout nmerit.

True, an RPA is defined as an alternative action which is
“consistent with the purposes of the action” and “econom cally and
technically feasible.” 50 C.F.R 8 402.02. Read in context,
however, the RPAs nust be economcally and technically feasible for
the government to inplenent. Additionally, as discussed above,

agency actions taken pursuant to the Reclamati on Act nust conply with

the requirenments of the ESA. See Tennessee Valley Authority v. Hill,
437 U.S. 153, 185 (1978) (ESA obligations take “priority over the
‘“primary’ mssions’” of federal agencies). Further, agency actions
are subject to the governnment’s duty to protect tribal resources.
Recl amation’s |l egal duty to operate the Project consistent with its

ESA and tribal trust obligations does not render the RPAs

inconsistent with the Project’s purpose. Patterson, 204 F.3d at
1213- 14.
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Next, plaintiffs attenmpt to argue that no provision of the ESA
conpel s Recl amation to take action to rel ease previ ously stored water
to augnment the flow of the Klamath River. The governnment contends
that the RPAs do not require Reclamation to “manufacture” water, but
that the RPAs are conditioned upon the availability of water.
Def endants’ Opposition to Mdtion for Prelimnary Injunction, p. 22,
n. 15. Regardl ess, the ESA requires an agency to avoid jeopardy to

speci es, “whatever the cost.” TVA v. Hill, 437 U.S. at 184.

Plaintiffs present no support for this novel interpretation of the
ESA.

Plaintiffs also argue that FWS5 and NMFS failed to devel op an
envi ronnent al baseline for the suckers and coho sal non in the Bi Ops.
Plaintiffs contend that an environnental baseline nust be established
so as to conpare “sone thing or sone condition” to “sonething el se or
sone other condition.” Plaintiffs’ Menorandum in Support of
Prelim nary Injunction, p. 29-30. Plaintiffs provide no support for
this interpretation, and the regulatory definition of “environnmental
baseline” refutes their argunent.

A Bi Op prepared by FWS or NMFS nust “[e]valuate the effects of
the action and cunul ative effects on the listed species or critical
habitat.” 50 CF.R 8 402.14(9)(3). "Effects of the action” is
defined as “the direct and indirect effects of an action on the
species or critical habitat, together with the effects of other
activities that are interrelated or interdependent with that action,
that will be added to the environmental baseline.” 1d. 8§ 402.02
(definitions). The “environnental baseline” includes “past and
present inpacts of all Federal, State, or private actions and other
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human activities in the action area, the anticipated inpacts of all
proposed Federal projects in the action area that have already
undergone formal . . . consultation, and the inpact of State or
private actions which are contenporaneous with the consultation in
process." 1d.

Therefore, all human activities that inpact the listed species
must be considered in the environnental baseline. The effects of the
proposed action are then addressed “in conjunction with the inpacts
that constitute the baseline.” Defenders of Wldlife v. Babbitt, 130
F. Supp.2d 121, 127-28 (D.D.C. 2001) ("The [Bi Op] nust also include

an anal ysis of the effects of the action on the species when 'added
to' the environnmental baseline--in other words, an analysis of the
total inmpact on the species.”). The environnental baseline is part
of the entire “effects of the action” on the |isted species or
habi tat that nust be considered, rather than sone concrete standard
or condition to which other standards or conditions are conpared. A
cursory review of the Bi Ops shows that FWS and NMFS consi dered the
cunul ative inpacts on sucker and salnon populations and their
respective habitats.

Finally, plaintiffs argue that the RPAs are not based on t he best
scientific evidence avail able, and that other alternatives supported
by scientific evidence should be enployed by Reclamati on to preserve
water for irrigation rel eases.

Upon a finding of jeopardy, the ESA requires the Secretary of the
I nterior to "suggest those reasonabl e and prudent alternatives” which
woul d not |ikely jeopardize the continued existence of an endangered
species. 16 U.S.C. 8 1536(b)(3)(A). The RPAs nust be based on the
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"best scientific and conmmercial data available.” 16 U S.C. 8§
1536(a)(2); 50 C.F.R. 8§ 402.14(g)(8).

An agency has wide latitude to determne what is "the best
scientific and commercial data available.” The Ninth Circuit has
interpreted this provision to mean an agency cannot ignore avail abl e
bi ol ogical information. "In light of the ESA requirement that the
agencies use the best scientific and commercial data available to
insure that protected species are not jeopardi zed, the USFWS cannot

i gnore avail abl e biol ogical information."” Connor v. Buford, 848 F. 2d

1441, 1454 (9'h Cir. 1988) (internal cite omtted); accord San Luis

& Del ta- Mendota Water Authority v. Badgl ey, F. Supp. 2d , 2000
W. 33174414, 10-11* (E.D. Cal. June 28, 2000); Pacific Coast

Federati on of Fishernen's Ass’'n v. National Marine Fisheries Service,

71 F. Supp. 2d 1063, 1073 (WD. Wash. 1999). Thus, it is presuned

that agencies have used the best data available wunless those
chal | engi ng agency actions can identify rel evant data not consi dered
by the agency. See, e.qg, Friends of Endangered Species v. Jantzen,
760 F.2d 976, 985 (9'M Cir. 1985).

Plaintiffs allege that NWS and FW5 selectively reported
information in the Bi Ops and ignored relevant scientific evidence.
See Decl aration of David A. Vogel, YY1 5, 7. For exanple, plaintiffs
all ege that the FWs BiOp fails to recognize evidence denonstrating
that |lower levels of UKL will not harm and may benefit the sucker
fish. Apparently, plaintiff Klamth Water Users Associ ation provi ded
Reclamation with a report titled "Protecting the Beneficial Uses of
Waters of Upper Klamath Lake: A Plan to Accel erate Recovery of the
Lost River and Shortnose Suckers." See Declaration of Alex J. Horne,
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Ex. A According to the report, increasing the depth of UKL in the
summer, as proposed under the 2001 Plan, could pronote rather than
inhibit fish kills. Vogel Declaration, 11 6,7. Plaintiffs recommend
the techni que of oxygenation or aeration, to inprove water quality
and decrease the risk of fish kills. Horne Decl aration, 9§ 4.
Plaintiffs further contend that FW5 does not establish the necessity
for vegetated habitat for shortnose and Lost River sucker |arval
survival, because the BiOp did not address evidence that |arvae
existed at non-vegetated sites at other nearby reservoirs.
Decl aration of Keith Marine, § 12.

Wth respect to the NWS Bi Op, plaintiffs contend that it fails
to consider "nunmerous other factors"” other than the flow reginme at
Iron Gate Dam which affect coho salnmon population. Voge
Decl aration, § 9; Marine Declaration, 1 9. Plaintiffs maintain that
little, if any, scientific evidence supports the conclusion that
water releases from Iron Gate Dam affects the sal non. Voge
Decl aration, 1Y 9-11. Further, plaintiffs claimthat the tributaries
of the Klamath River, rather than the mainstem is the critical
habitat of the coho salnon.® Vogel Declaration, { 19. Plaintiffs
al so allege that the final BiOp fails to address nunerous criticisns

of the draft Bi Op. Supplenental Declaration of David A. Vogel.

8Plaintiffs conplain that some of the evidence that FWs and
NMFS relied upon was perfornmed wi thout public or independent
scientific peer review, and that their representatives have not
been included in the consultation process. See, e.qg., Declaration
of Tessa Stuedli. However, as the governnent correctly pointed out
during oral argunment, the ESA does not require public review or
i nput during the consultation process. See 50 CF.R § 402.14(q).
Further, the government noted that it voluntarily mde draft and
final Bi Ops and EAs available to plaintiffs and others through a
Web site and ot her sources.
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Def endant s-i ntervenors The W /I derness Society and the Tribes
present opposing views. "Plaintiffs have based their criticisns on
the [FWS Bi Op] on inconplete or cursory analysis of the vast body of
data on UKL, inconplete review of existing literature and research
a conplete msunderstanding and oversinplification of the | ake
el evation, water quality, and fisheries dynamcs wthin UKL."
Decl aration of Dr. Jacob Kann, Y 2. The Klamath Tri bes dispute the
contention that the FWs Bi Op i s not supported by adequate scientific
evi dence concluding that vegetated habitats are inportant to sucker
popul ati ons. Decl aration of Larry Dunsnoor, Y 4. The Tribes al so
di spute plaintiffs’ conclusions about fish kill data, describing
plaintiffs’ expert’s approach as sinplistic. Dunsnoor Decl aration,
1 12.

The W Il derness Society and the Yurok Tribe maintain that the
reduced flow in the Klamath River caused by Project Operations over
the |ast 85 years is one of the major contributing factors to the
decline in salnon popul ati ons. Decl aration of Ronnie M Pierce, 1
17. The W I derness Society and the Tribe criticize plaintiffs
assunmption that the salnmon do not need adequate flow streamin the
mai nstem Kl amath River to avoid jeopardy. Pierce Declaration, 1 10,
17; Declaration of M chael Belchik, T 9-17. They enphasi ze that
sone evidence plaintiffs rely on is outdated and i napplicable to the
current conditions of the Klamath River and the 1997 listing of the
coho salnon. Belchik Declaration, 1Y 14, 18; see also, Declaration

of M chael Rode (attached as Ex. A. to Declaration of Jan Hassel man).

Finally, the governnment directs the court to the reasoning and
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conclusions of the BiOps and evidence in the record which rebuts
plaintiffs’ contentions. See Defendants’ Opposition to Mdtion for
Prelimnary Injunction, pp. 26-36. The governnent also points out
that others in the scientific community reviewed plaintiffs’
contentions and found them |l acking. 1d. p. 30; see FW5 AR, Vol une
25, D-2; D-3;, D-5; D-6; D7, D-9. Moreover, plaintiffs fail to
identify relevant scientific evidence that FWS or NMFS failed to
consider. The relevant evidence allegedly “ignored” is included in
the adm nistrative record, as plaintiffs enphasize. See Supp.
Decl aration of David A. Vogel.

The opposing views and supporting evidence of the parties
denonstrate that plaintiffs sinply disagree with the scientific
conclusions reached by FWS and NMFS. See Plaintiffs’ Reply in
Support of Motion for Prelimnary |njunction, pp. 15-20. The fact
that such disagreement exists, however, does not render the Bi Ops
arbitrary and capricious. See Alum num Co. v. Bonneville Power
Adm n., 175 F.3d 1156, 1162 (9'M Cir. 1999), cert. denied, 528 U.S.
1138 (2000) (NMFS BiOp was not arbitrary and capricious where

differing scientific views were resol ved through expert choices and
pl ans for further studies). An agency is not required to rely on
evidence that is conclusive or certain; rather, an agency nust
utilize the best evidence avail abl e when preparing Bi Ops. & eenpeace

Action v. Franklin, 14 F.3d 1324, 1336-37 (9'" Cir. 1992) (uphol ding

finding of no jeopardy based on admttedly “weak” evidence”); accord
Def enders of WIldlife v. Babbitt, 958 F. Supp. 670, 680 (D.D.C
1997) .

The FWS and NMFS Bi Ops expl ai n how t he RPA m ni mum UKL | evel s and
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Klamath River flows are necessary to avoid jeopardy to suckers and
coho salnon and to preserve their habitat. The Bi Ops are supported
by vol um nous adm ni strative records, rendering it unlikely that they
have no rational basis.

Plaintiffs would have the court substitute plaintiffs’ analysis
of the relevant science for that of the expert agencies. However
the court cannot force Reclamation to choose one alternative over
anot her. See Sout hwest Center for Biological Diversity v. United
States Bureau of Reclamation, 143 F.3d 515, 523 (9" Cir. 1998) (the

Secretary is not required to choose the best alternative or to
explain why one alternative was chosen over another). Absent a
showing that NMFS or FWS failed to consider relevant, avail able,
scientific data, plaintiffs are unlikely to prevail on this claim
Regardl ess, even if plaintiffs could showa Iikelihood of success
on the nmerits of their ESA clainms, they would not be entitled to the
injunctive relief they seek. Under the APA, the court has authority
to “set aside” the challenged agency action, i.e., the BiOps.?®
Recl amati on has recogni zed that ongoing operations of the Project
could adversely affect suckers and coho salnmon and initiated
consultation with NMFS and FWS. Therefore, if the BiOps are set
aside, Reclamation nust reinitiate consultation and obtain valid

Bi Ops from NMFS and FWS. During that time, ESA prohibits an agency

°The government al so argues that plaintiffs are not entitled
to injunctive relief because APA does not provide for affirmative
injunctive relief and that relief pursuant to the citizen suit
provi sion of ESA requires sixty days notice. 16 U.S.C. 8§
1540(g)(2L(A)(|) The court finds the sixty-day notice requirenent
i nappl 1 cable here, where plaintiffs seek judicial review of their
cIa|n1pursuant to the APA
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fromcommtting resources which woul d preclude the application of an
RPA:
After initiation of consultation required under subsection
(a)(2) of this section, the Federal agency . . . shall not
make any irreversible or irretrievable commtnment of
resources with respect to the agency action which has the
effect of foreclosing the fornmulation or inplementation of
any reasonabl e and prudent alternative nmeasures whi ch woul d
not violate subsection (a)(2) of this section.
16 U S.C. 8§ 1536(d); 50 C.F.R & 402.009. Here, release of the
requested amounts of Project irrigation water would foreclose the
i mpl ementati on of any RPA invol ving higher UKL el evati ons and hi gher
instreamfl ows below Ilron Gate Dam the water would be irretrievable.
Moreover, if the Bi Ops were set aside, the requirenents set forth by

Judge Arnstrong in Pacific Coast Federation of Fishernmen’'s

Associ ations v. Bureau of Reclamation would not be net, and in all

i kel i hood the injunction enjoining releases of irrigation water, if
lifted, would be reinstated. Therefore, even if plaintiffs could
show a |ikelihood of success on the nerits of their ESA clains, the
ESA explicitly prohibits the relief they seek.

CONCLUSI ON

I n essence, plaintiffs request that this court stand in the pl ace
of Reclamation as the operator of the Project and reall ocate Project
water in a manner that 1is inconsistent wth governing |aw.
Plaintiffs fail to show a |ikelihood of success on the nmerits of
their clainms, and,
nore inmportantly, plaintiffs fail to establish that they are entitl ed
to the injunctive relief they seek. While the court synpathizes with
plaintiffs and their plight, I am bound by oath to uphold the |aw.
The | aw requires the protection of suckers and sal non as endangered
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and threatened species and as tribal trust resources, even if
plaintiffs disagree with the manner in which the fish are protected
or believe that they inequitably bear the burden of such protection.

The scarcity of water in the Klamath River Basin is a situation
likely to reoccur. It is also a situation which demands effort and
resolve on the part of all parties to create solutions that provide
wat er for the necessary protection of fish, wildlife and tribal trust
resources, as well as the agricultural needs of farmers and their
communities. Continued litigation is not likely to assist in such a
chal I engi ng endeavor. This court hopes and expects that the parties
and other entities necessary to long-termsolutions will continue to
pursue alternatives to neet the needs of the Klamath Ri ver Basin.

Plaintiffs’ Mtion for Prelimnary Injunction (doc. # 3) is
DENI ED
| T 1S SO ORDERED

Dated this day of April, 2001

Ann Al ken
United States District Judge
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